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8 December 2003

New Zealand Principals' Federation
P O Box 11 120
WELLINGTON

For:  Mr Kelvin Squire

Dear Kelvin

HEALTH AND SAFETY ISSUES

You have asked for our opinion as to possible liability of individual Principals,
teachers, and Boards of Trustee members under the Health and Safety Act during
Education Outside The Classroom activities.

We have gone beyond this brief because under the law as it stands, criminal
liability can arise not only under the Health and Safety in Employment Act 1992,
("the Act") but more importantly under the Crimes Act 1961.

CONCLUSION

1. Schools are responsible for the safety of children in their care whether or
not they are in the school grounds or away on a school trip.

2. Various individuals may be exposed to prosecution as a result of any
failure to take reasonable steps to identify and reduce hazards.  The
person most likely to be exposed to prosecution is the principal.

3. It is not possible to insure against criminal liability, or to be indemnified by
other parties such as the Ministry.

4. Boards of Trustees cannot be fined under the Health and Safety in
Employment Act.

5. On a school trip or other activity, potential liability under the Crimes Act is
more concerning than liability under the Health and Safety legislation.

6. The taking of reasonable precautions will reduce the risk of accident and
the risk of a successful prosecution.
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BACKGROUND

7. Concerns have been raised by principals that recent amendments to the Health and
Safety in Employment Act expose principals, Boards of Trustee members, and
teachers to greater liability for accidents which might take place during EOTC
activities.  Various letters have been sent to the Minister and Ministry raising this
issue.  They have responded as follows:

(a) Officers concerned with the management of a school can be prosecuted if
they breach the Act.

(b) Prosecution may resolve in a fine or imprisonment.

(c) The Ministry is prohibited from indemnifying Boards or individual trustees for
fines or infringement fees.

(d) Neither is it possible to insure against fines and infringement fees.

(e) Courts are able to award exemplary damages in addition to such fines.

(f) It is unlikely that a Board of Trustee member, could be liable as individual
trustees acting in good faith are not personally liable for the actions of the
Board.

(g) An individual can be prosecuted under the Act only if he or she is concerned
in the management of the school, and was involved with the safety failure.

(h) It is not OSH enforcement policy to prosecute individuals unless prosecution
is in the public interest, and the individual knew that the situation was unsafe
and did not take reasonable steps to prevent harm.  Minor accidents do not
attract investigations.

(i) The likelihood of prosecution can be significantly reduced by taking
appropriate steps to ensure safety.

8. All this is entirely correct as far as it goes.  Most of it is relevant to Boards of Trustees
rather than to Principals.  Accordingly, it is surprising that no mention has been made
of the fact that under the Crown Organisations (Criminal Liability) Act 2002, Boards of
Trustees cannot be fined for breaches of the Health & Safety in Employment Act
(section 8(4)).  This does not protect individuals however.

9. Under section 56 of the Act, where a Board of Trustees fails to comply with the Act,
any of its officers, directors, agents, or employees concerned in the management of
the organisation who directed, authorised, assented to, acquiesced in, or participated
in, the failure to comply can be convicted.

10. As is pointed out in the letters from the Ministry and the Minister, it is unlikely that a
trustee could be liable unless he or she is involved in some way in the activity.  There
is also a good argument that by statutory definition trustees are not involved in the
management of the organisation and so cannot be liable.  For the same reason
neither teachers nor parents are likely to be liable.  Clearly, however, the Principal is.

11. Only time will tell whether the inability of the Courts to impose a fine on a school
Board, will increase the likelihood of the Principal being prosecuted, particularly given
that it will be the Principal's failure to take proper precautions that will be allegedly the
cause of any accident.
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12. The assurances about OSH policy when it comes to prosecution is some comfort, but
of course such policies can change without Ministerial approval.  A good example is
the recent police decision to reduce the tolerance of 10 kph over the speed limit
before prosecution to 5 kph, and to impose a performance standard on traffic police
based solely on the number of tickets issued.

13. The other relevant consideration is that prosecution is no longer restricted to the
Department of Labour.  Private prosecution by a disgruntled parent is possible,
although private prosecutions can only be brought with approval of the court.

HEALTH AND SAFETY IN EMPLOYMENT ACT 1992

14. Under this Act, employers owe a duty to take all practicable steps to avoid harm to
employees (including contractors) in the course of their employment.  The Board of
Trustees will owe a duty to all employees and contractors of the school carrying out
their employment both at the school, and anywhere else they may work as part of
their employment with the school.

15. The controller of a place of work (i.e. the owner, occupier, lessee or person in
possession) will also owe a duty in some situations, not only to employees but to
people in the vicinity of the place of work, people who have paid to be there (with the
express or implied consent of the controller) or who are there to shop or inspect
goods  (Section 16).  This of course would include students.

16. An employer is also under a duty to take all practicable steps to ensure that no action
or inaction of an employee causes harm to any other person (Section 15).

17. A place of work is defined in the Act as any place (not just a building or structure)
where any person works or is working for gain or reward under the control of the
employer.  This may include any place or part of a place where an employee comes
to eat, rest, get first aid or pay, to report, get instructions, or through which an
employee may or must pass to get to a place of work. A person can be in a place of
work where they perform work in a place that they move through or that itself moves.

18. As a result of this wide definition, a place where school trips or activities supervised
by teachers take place would be a "place of work", as teachers are at work there.

Controller of a Place of Work (section 16)

19. The duties imposed by section 16 of the Act on people who control a place of work
may apply to principals in a situation where they (as members of the Board) are the
owners of a particular place. Such a duty may also apply to the principal (as Board
member) and/or a teacher, as occupier. An occupier is commonly understood to be
someone in possession of a property or place who has the right to exercise control
over it.  Where a principal (or teacher) is considered to be in control of such a place,
for example a school camping facility, a duty would be owed to people there with the
express or implied consent of the controller who have paid the person to be there.

20. At a school camp, a duty would be owed to the teachers as employees, any people in
the vicinity of the camp, and to the children if they have paid to be there.

21. In other school trip situations, the section 16 duty would not apply. For example,  on
a school trip to a zoo, although a teacher would be in control of the children he or she
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takes to the zoo, he or she could not be considered to be actually in control of the
zoo itself, as owner or exclusive occupier.  In addition, the children have not paid the
teacher in return for consent to be in the zoo.  Instead they have paid the zoo owner
in return for consent to be there.  In such a situation the zoo owner owes a duty to
prevent harm to visitors to the zoo.

22. Interestingly, volunteer parent supervisors would not be protected (unless falling
within the other categories) as the Act provides specifically that there is no duty owed
by employers to volunteers assisting with activities for an educational institution
outside the premises of the educational institution.

Action or Inaction of Employees (section 15)

23. An employer (the Board of Trustees) may be liable for failure to take all practicable
steps to ensure that no action or inaction of its employee (teachers) harms any other
person (children or parent volunteers). The employees themselves can also be
personally liable for their own failure to ensure their action or inaction does not cause
harm to others or themselves.

24. One example is Nelson Dive Centre v Department of Labour. In that case a dive
company was prosecuted under the Act following an accident where three out of six
people drowned in turbulent water while diving with a diving instructor.

25. The open sea was held in that case to be a place of work for the instructor. The
employer knew the diving site was dangerous but had not taken any steps to forbid
its use despite previous incidents of problems in that place with the same instructor.
The instructor did not have a certificate and the employer had not ascertained this.
The employer was also aware of the instructor's lack of experience, but had not taken
all practicable steps to prevent him conducting the activity which harmed people in
the workplace.  The instructor pleaded guilty to six charges under the Act.  The
charges against the employer  were upheld.

What is the Extent of the Duty Under the Act?

26. The duty is to take all practicable steps to ensure that no hazard harms or may harm
the people to whom a duty is owed.

27. The term "all practicable steps" is defined in the Act.  It means all steps necessary to
achieve a particular result (i.e. avoid harm) that are reasonably practicable in the
circumstances, taking into account certain factors including:

(a) the nature and severity of the potential harm;

(b) the current state of knowledge about the type of harm;

(c) how likely it is that such harm will result;

(d) the employer's means and the costs involved with avoiding the harm.

28. Any assessment of what steps are "reasonably practicable" involves consideration of
the appropriate balance between the risk and the sacrifice, or weighing of costs and
benefits.
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29. Case law has held that it is necessary for the harm to be reasonably foreseeable.
Applied to this situation, this would require it to be reasonably foreseeable that if all
practicable steps were not taken (for example if the principal allowed a teacher
inexperienced in an activity, such as rock climbing to guide the children in that
activity) it would be reasonably foreseeable that harm may be caused to one of the
children while doing that activity.

30. As you are probably aware, bullying can be a health and safety issue whether it takes
place on school grounds or on trips.  Staff should take reasonable steps to ensure
bullying does not occur.

Health and Safety Act Penalties

31. Under the Act, failure to take all practicable steps in relation to a duty owed under
sections 15 and 16 attracts a maximum penalty of up to $250,000 in some
circumstances and up to $500,000 in others and up to two years imprisonment where
an offence is likely to cause serious harm.

32. It should be noted that there is no offence under section 15 if the action of the
employee is necessary for the protection of the other person, or is taken to prevent
any other person from harm.  In other words injuring someone while rescuing them
from danger is protected.

Duties Under the Crimes Act 1961

33. The Crimes Act may impose duties upon principals or teachers in a school trip in
certain circumstances.  The obligations under this Act focus on the person or persons
in control of something dangerous, rather than solely on the employer.  This would
usually include the principal and possibly teachers, members of the Board, or
parents.  The requirement is that they be in charge of the trip, or part of the trip.

34. A person may be prosecuted for any failure to fulfil a duty which causes, or may
cause, danger or death.  In a situation where a failure to fulfil a legal duty causes
death, there is a potential for a manslaughter charge to be laid.

35. Section 145 Crimes Act creates an offence of criminal nuisance where an unlawful
act or an omission to discharge a legal duty causes danger to the life or health of any
member of the public or individual.  The person charged must have known that there
was a potential danger.

36. The Crimes Act sets out several legal duties, including the duty of persons in charge
of dangerous things (section 156).  This section provides:

"Everyone who has in his charge or under his control anything whatever, whether
animate or inanimate, or erects, makes, operates or maintains anything whatever
which, in the absence of precaution or care, may endanger human life is under a duty
to take reasonable precautions against and to use reasonable care to avoid such
danger, and is criminally responsible for the consequences of omitting without lawful
excuse to discharge that duty."

37. Following the prosecution and conviction in August this year of the organiser of a
cycle race in Christchurch, there has been a concern that criminal prosecutions could
become more common where people are injured during events. The Judge held that
for the purposes of the Crimes Act, the cycling event was a "thing" under the control
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of the race organiser which could, in the absence of reasonable precautions,
endanger human life.

38. It was argued at the pre-trial hearing that a cycle race could not be a dangerous thing
as it could not be completely under the control of the organiser due to the individual
will of each competitor, and also that it was intangible, rather than animate or
inanimate.  These arguments were not accepted.  The case has been appealed but a
hearing is not likely until March of next year.  In the meantime it would be prudent to
assume the case represents the existing law.

39. By the same reasoning as the Christchurch case, a school trip or excursion could be
considered to be a "dangerous thing" for the purposes of this section.

40. It can be said of most events, even those which do not involve sporting activities, that
a failure to exercise reasonable care in their organisation could result in danger.
Questions such as when an event will be capable of being considered to be under
the control of a particular person and when something can be considered an event
then come into play.

41. There are also duties imposed by the common law, such as the duty to take
reasonable care to ensure that children who are attending school compulsorily are
safe from harm.  That duty could lead to a civil claim where the resulting damages
are not covered by ACC, and possibly to a criminal claim.  In view of the apparent
liability under section 156 in any event we have not considered that possibility.

42. A counsel of prudence would suggest that in a situation where there is a school trip
organised by schools, with input by principals, teachers and possibly parent
volunteers, there will be an obligation on them, to take reasonable precautions and
use reasonable care to avoid any danger to pupils arising out of the particular
excursion or activity.

43. Degrees of control will affect who will be charged in a particular situation. A principal
could be considered to have exercised sufficient control over a school trip, for
example by approving the format of the trip, deciding on the number of teachers
required and appointing the teachers he or she considered appropriate to supervise
it. In this situation, a failure by the teacher may result in both the teacher and the
principal being charged. This would of course depend on the nature of the failure and
the particular circumstances.

44. The question of what constitutes reasonable precautions or care is a question of fact,
which will also depend on the circumstances.  Things to consider are relevant codes
of practice, any educational standards and any other guidelines, staff pupil ratios, the
supervising teachers' experience and the like.

45. Where a breach of duty is alleged and a death has occurred, the breach may form
the basis of a manslaughter charge rather than a charge of criminal nuisance.  To
establish a manslaughter charge, there must be gross negligence, that is a major
departure from the required standard of care.

46. It is sufficient for a charge of criminal nuisance if there is a mere likelihood that
danger may result, without any actual danger or accident.

47. It should be noted that for the purposes of the Crimes Act, any waiver or statement to
the effect that a person carries out an activity or is in a place at their own risk will not
protect the principal or teacher where the duty has been breached.
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Crimes Act Penalties

48. For criminal nuisance the maximum penalty is one year imprisonment.  Alternatively,
a fine can be imposed.  Manslaughter carries a maximum penalty of life
imprisonment.

AVOIDING PROSECUTION

49. It is extremely difficult to state unequivocally in every case what will be necessary to
fulfil the various duties imposed by the law.  In determining what is "reasonable" the
Court will consider the usual practice in a particular sport, industry or in this case in
schools. However if the standards in the particular sport or industry are lax, it may not
be sufficient simply to meet those lax standards.

50. Obviously, if the activity being undertaken as part of a school trip is in itself
dangerous (for example diving or rock climbing) there will be certain safety
procedures and codes of practice to be adhered to in carrying out that activity.
Guides with specialised expertise in the area will most likely be engaged by the
principal or teacher to assist the children to undertake the activity.

51. However accidents can occur in everyday situations, such as getting to and from the
venue for the school trip, while staying overnight, or on excursions which are not
inherently dangerous, such as bush walks. It may be useful for the Ministry of
Education or individual schools to develop accepted codes of practice for school
trips, including matters such as transport, acceptable student to teacher/supervisor
ratios, skills and qualifications required by teachers/supervisors and safety
procedures.

52. It may also be prudent for supervisors to prepare a health and safety plan in
advance, detailing all procedures such as accident/emergency procedures,
circumstances requiring cancellation, equipment requirements, weather,
communication arrangements, delegation of tasks and responsibilities, instructions to
be given to children etc.  This should include a RAM (risk analysis management)
assessment. This is a recognised event management process adopted to ensure
hazards are identified, then isolated, minimised or eliminated. These exercises seek
to identify all possible risks and to work out appropriate steps to be taken to eliminate
or reduce them.  It is also important that clear lines of responsibility are established
so that everyone understands what is expected of them.

53. But it should be remembered that schools and individuals have the same liability to
the children in their care when they are in the school grounds.  While school trips
may present different risks, risk cannot be avoided simply by staying at school.

54. Schools may also need to consider any relevant Council bylaws or regulations that
may affect that particular trip.

55. There are some activities which are inherently dangerous and effective safety
precautions are impractical.  These should be avoided.
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I trust this information is helpful.  If I can be of further assistance at any time please do not
hesitate to contact me.

Yours faithfully
ANDERSON LLOYD CAUDWELL

Per:

Barry Dorking/Stephanie Grieve
Partner/Solicitor

Email:   barry.dorking@alclegal.com
Mobile: 025 892 825

Email:   stephanie.grieve@alclegal.com


